© COUNTY OF HAWAII
DEPARTMENT OF FINANCE

AL TERMS AND CONDITIOQONS
GQODSE AKD SERVIC
July 1, 1994

TABLE QF CONTENTS

[}
e
(-4
I
o
g I

PAGE NO.

SECTION 1 DEFINITIONS OF TERMS...uuvvsrvescoscsncsansonnns
BID . ctneneoratsnstoetanannconsasssstssnsnsnannnn
BID OR PROPOSAL FORM..... Seestsssnrennanna nreeen
BID OR PROPOSAL GUARANTY OR SECURITY.veeesccncan
CHANGE ORDPER::u:veesocatsssasnssassnacnsssonnnans
CONTRACT s s uctnnraccanssnsnossssssvnnnnnssonsanss
CORTRACT BOND..sottevncrvanssesassessrensnnnanss
CONTRACT MODIFICATION...cccevnvesrvenansorsnanss
CONTRACTOR. v vvvreernasoesvncrsoncnsassancnsssass
DAY ettt ettasrnnensssonsvanssssenssassossnn
EEAD OF THE PURCHASING AGENCY......coovvcsnanene
OF B R cavnrannstsonssssvsattonnnsnossanrsnsnnrsnns
OFFEBOR. c it ttattatenasananerocosnsnsssnanasrnsses
PROCUBREMERT OFFICER..cocsceratosrsssnsnnannensas
. PRIORITY-LISTED OFFERORS..c.cuvesnnssenncssosans
1.15 PROPOSAL...cvueertiiatnatsssenncenasntaniasoasuis
1.16 PURCHASING AGENCY.....ovenvecanvesssccrasrsascans
1.17 SOLICITATION. ....cnsesesecerotnnasssnssnssssnsas
1.18 SPECIAL PROVISIONS. .vuieevvcsnnssnsssscnsssacsnns
1.19 SPECIFICATIONS...cveesessoncrsssnnasannosvseasscss
1.20 COUNTY OF BAWNAIL...csvessennrtesvanannsnsnannsas
1,21 SURETY..cctvecucarevsssssrsnasssanccnasasnasansas

1.22 “ORKODO.......I.Illl.ll..‘l‘..l.'....'III.-'III!

-
L3

bt e b pd e et e
.
O 0O Ut WD

O
W RO

[
»

.

[
WR RN RNBNNRNRNR S H b b b bt bd pd fd bt

W

SECTION 2 OFFER REQUIREMENTS AND CONDITIONS.....covineasan
1 COMPETENCY OF OFFEROR. ... vvscrsrosnsnesnssannns
2 SOLICITATION PORMS....cccenumscnrnsssscersarreans
3 EXAMINATION OF GENERAL TBEMS AND CONDITIONS,
SPECIFICATIONS, SITB OF WORK, EBTC..vesvesssssass
4 ADDENDA AND INTERPRETATIONS......cvevsovvvvanans
«5 PREPABATION OF OFFER....ccesvocccnsvssscnnnsasas
6
7

W w

= WwW

OFFER GUARANTY ..oosscenonnssnsonnsannenscnnsssass
CERTIFICATION OF OFFEROR CONMCERNING WAGES, HOURS
AND WORKING CONDITIONS OF EMPLOYEES SUPPLYING

SERVICES e ecvnavsososvoncncsresssnsnssnssnrannnas
2.8 PRE-OPENING MODIFICATION OR WITHDRAWAL OF OFFERS
2.9 ~ RECEIPT, OPENING, AND RECORDING OF BIDS.........
2.10 - RECEIPT AND REGISTRATION OF PROPOSALS...cvevsses

e




2.11

2.12
2.13
2.14
2.15
2.16
2.17

SECTION 3
3.1

LATE OFFERS, LATE WITHDRAWALS, AND LATE

MODIFICATIONS . et rnnttanescersnnsnnsensnsnasons
MISTARES IN BIDS...icieernenesnsannssonsacsuinas
MISTAKES IN PROPOSALS. .t verevnnvnnrononnsscnnna
OFFER INSPECTION .. . cvesnvrvasecsnsasintoanesannns
DISQUALIPICATION OF OFFERORS. oot ivnecannvoenns
STANDARDS OF CONDUCT . . evinennnnstarunrnsncansss
IRREGULAR OFFERS. .1ttt neescnscsovsnsannrsavenn

EVALUATION, AWARD AND EXECUTION OF CONTRACT.....
EVALUATION. .. cvtesssrnvsasnesansasnsscsvssnsnnncnsns
HAWAII EXCISE AND USE TAXES..ccvevtsrosrvsrvarsas
PREFERENCE FOR HAWAIT PRODUCTIS....ccovsvennonens
PRINTING PREFERENCE. . i.iciierennascecsorsnnenscnn
RECIPROCAL PREFERENCE....vcvvercnccessrarsncnsan
RECYCLED PRODUCTS PREFERENCE.....icvivsnssncaucs
LOW TIE BIDS.eusacesussnsssssenscosnssssasassnsnns
ACCEPTANCE OF OFFER . ccvvvvsvssvssvarssvsnnsnnres
EXECUTION OF CONTRACT . .ciiescoerenconsansvssanse
CONTRACT BONDuuuosuesssasssasncnsassnssassnsansne
FAILURE TO EXECUTE CONTRACT .. v evrcavnssvasennans
RETURN OF OFFER GUARANTIIES...ccsusencsansscoscass
SUBMISSION OF INSURANCE CERTIFICATION........c..

PERFORMANCE OF CORTRACT .. vvreensncunaarsansanans
CONTRACT ADMINISTRATION... v eveertesararcnsncsnnss
COMPLIANCE WITH CONTRACT TERMS, ETC......... 004
CHANGE ORDERS AND MODIFICATIONS....ovussesssaess

LEGAL RELATIONS AND RESPONSIBILITY....vocvvenvne
LAWS TO BE OBSERVED..:sssvanassnccassasssncnncnsns
PATENTED ARTICLE....ccovtevasosacrssncsssesannas
SUBCONTRACTING AND ASSIGNING..ssevvesscsancsanas
ASSIGNMENT OF ANTITRUST CLAIMS...c.icvesvonvsasens
RESPONSIBILITY FOR DAMAGE CLAIMS...ec0000c0aseas
PERSONAL LIABILITY OF PUBLIC OFFICIALS.....vves.
CONTRACT PROVISIONS TO CONSIDER TRAFFIC.........

MODIFICATIONS AND TERMINATIONS OF CONTRACTS FOR
GOODS AND SEBRVICES...cconvevecesvvsnresnrsrasacas
GEHERAL. .ovsvesvossasnsvsascnssesavansisassssnnss
CHANGES IN FIXED-PRICE CONRTRACTS....ccavesenacss
CHANGES IN COST-REIMBURSEMENT CONTRACTS.........
ADTHORIZATION FOR A STOP WORK ORDER....cccvveess
STOP WORK ORDERS. ccoacevncsncvassessvesoresasass
VARIATIONS IN BESTIMATED QUANTITIES FOR DEFINITE
QUANTITY CORTRACTS....cvccseesvncecncscssanccass
VARIATIONS IN ESTIMATED QUANTITIES FOR INDEFINITE
QUANTITY CONTRACTS ... cvucsvssrescnanassnssssrass

13
13
13
14

14
14
14
14
14
14
15
1%

15
15
15
16
16
16

17

17




6.8 PRICE ADJUSTMENT . e vesveasnnsnencesnessossncnsnna 17
6.9 ROVATION OR CHANGE OF NAME...,.cooossasnsrannoas 18
6.10 CLAIMS BASED ON A PROCUREMENT OFFICER'S ACTIONS OR
OMISSION . i svvenenosnnssnasscnnvansstsnsannsansa 18
6.11 TERMINATION FOR DEFAULT......0cvvnverccasanenans 18
6.12 LIQUIDATED DAMAGES .. :ceuveevstesstssanosnssoaassss 20
§.13 TERMINATION FOR CONVENIENCE...:covevererannsosvoas 20
6.14 TERMINATION FOR COST-REIMBURSEMENT CONTRACTS.... 22
6.15 DISPUTES...cvtesecascacassssssrssssarssnsannrsasase 22
6.16 REMEDIES..tcuesnssrssrsenssaracssanasancsnancasnsan 22

SECTION 7 PAYMENT...sassveacasrsontssssasrnssssssasnorssosas 22

7. METHOD OF PAYMENT ... vcssnctnanssosnsrsenssnanees 22
FINAL PAYMENT .. .veveaossosaonscensransanssansansas 22
INTEREST . e ovevenonsasesossnnsasnanossscnssnsonns 22

7
7.

W N e

EXHIBITS

AGREEMENT .. ccccnaseeensnrsasnsnsnssansrsssess { EXHIBIT A)
SURETY BID OR PROPOSAL BOND......osoesesers.s (EXHIBIT B)
SURETY PERFORMANCE BOND......veeuevevesssss. (EXHIBIT C)
PERFORMANCE BOND....c:oesssesavsascsansssassq (EXHIBIT D)
SURETY LABOR AND MATERIAL PAYMENT BOND......(EXHIBIT E)
LABOR AND PAYMENT BOND...sessscocscsssasssssqs (EXHIBIT F)
CONTRACTOR ACKNOWLEDGMENT...csusssossssssssq {EXHIBIT G)
SURETY ACKNOWLEDGMENT....vcervvsssesovsesses (EXHIBIT B)
CONTRACTY MODIPICATION FPORM....csvvssassessss {EXBIBIT I)

CHANGE ORDER FORM....ccsesacsvssnsssessssssqs (EXHIBIT J)






SECTION 1 - DEFIRITIONS QOF TERMS

Terms as used in these General Terms and Conditioms, unless the context
requires otherwise, shall have the following meaning:

1.1 BiD

Bid means any bid submitted in competitive sealed bidding or in the
second phase of multi-step bidding.

1.2 BID OR PROPOSAL FORM

The prescribed form or format which a offerer uses to submit his offer.
1, BID QR PROPOSAL GUARANTY OR SE ITY

The security when required, furnished by an offerer with his offer to
ensure that the offerer will enter into the contract with the County of Hawaii
and execute the required contract and payment bonds covering the work
contemplated, if his offer is accepted.

1.4 ' CHANGE ORDER

Change order means a written order signed by the procurement officer,
directing the coatractor to make changes which the changes clause of the
contract authorizes the procurement officer to order without the consent of
the contractor.

1. NTRA

Contract means the combination of the solicitation, including the
instructions to offerors, the specifications or scope of work, the special
grovisions. and the general terms and conditions; the offer and any best and

inal offers; and any amendments to the solicitation or to tha contract; and
any terms implied by law.

1 NTRA BOND

The approved form of security furnished by the contractor and his surety
or sureties or by the contractor alone, to easure completion and satisfactory
performance of e contract in accordance with the terms of the contract and
to guarantee full payment of all claims for 1labor, materials and supplies
furnished, used or incorporated in the work.

1.7 RACT M ATION

Contract modification means any written alteration in specifications,
delivery point, rate of delivery, period of performance, price, gquantity, or
other provisions of any contract accomplished by mutual action of the parties
to the comtract.

1.8  CONTRACTOR

An individual, fartnsrship, firm, corporation, joint venture or other
‘legal entity undertaking the execution of work under the terms of the contract
with the County of Hawaii, and acting directly or through his, their or its
agents, employees or sub-contractors.

1.9 DAYS

Days means calendar days unless otherwise specified.

1.10 HEAD OF THE PURCHASING AGENCY

The head of any ageacy with delegated procurement authority by law or
from a chief procurement officer of the County of Hawaii to enter into and
administer contracts.

1.11 OFFER

An offer means a bid or proposal as defined in sections },]1 and 1,32, in
response to any sclicitation.
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1.12 OFFERQR

Any ipdividual, partnership, firm, corporation, joint venture or other
legal entity, submitting directli or through a duly authorized representative
or agent, an offer for the work or services contemplated in respomse to a
solicitation as defined inm 1.17.

1.13 PROCUREMENT QOFFICER

Procurement officer means the person with procurement delegation duly
authorized to enter imnto and aé;inister contracts and make written
determinations with Tespect to the contract. The term includes an authorized
representative acting within the limits of authority. The delegated authority
is received from the chief procurement officer directly or through the head of
a2 purchasing agency or designee to the procurement officer.

1.14 PRIORITY-LISTED QFFERORS

Priority-listed offerors are the three or more responsive and respcmsible
offerors who have submitted the highest rank proposals.

1.1 PROPOSAL

A proposal means any offer submitted inm response to any solicitation,
except a bid as defined in section 1.1.

1.1 bod HASTING AGEN

Purchasing agency means any governmental body which is authorized by law
or rules, or by way of delegation to enter into contracts for procurement of
goods, services, or construction.

1.17 SQLICITATION

Solicitation means an invitation for bids ("IFB"), wused in the
competitive sealed bidding process or a request for proposals ("RFP"), used in
the competitive sealed propesal gfocess for the purpose of soliciting bids or
proposals to perform a County of Hawaii contract.

1,18 SPECIAL PROVISIONS

The terms and conditions pertaining to the specific solicitatiom im which
they are contained; imcluding but not Ilimitsd to terms and conditioms
describing the preparation of solicitations, evaluation of offers,
determination of award, plus those applicable to performance by the contractor.

Additions or revisions to the General Terms and Conditions, which shall
be considered a part of the General Terms and Conditions, setting forth
conditions or requirements applicable to the particular project or contract
under consideration. Shoul any special provisions conflict with these
general terms and conditions, isi .

1.19 SPECIFICATIORS
A descriptior of what the purchasing agency requires and, consequently,
what an offeror must offer to be considered for award.

1.20 COUNTY OF HAWAII
County of Hawaii means all departments of the executive branch and all
?overnmental bodies administratively attached to it, all departments of the
egislative branch and all governmental bodias administratively attached to
it, and any and all autozomous and semi-autonomus government agencies which
may operate under the auspices of the County of Hawaii.

1.21 SURETY

The individual, firm, partnership or corporation other than the
contractor, which executes a bond with and for the contractor to ensure the
contractor's acceptable performance of the contract.
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1.22 WORK

The furnishing by the contractor of all labor, services, materials,
equipment, and other incidentals necessary for the satisfactory performance of
the contract.

SECTION 2 - OFFER REQUIREMENTS AND CONDITIONS
2.1 OMPETEN F QFFERQR

Prospective offeror must be capable of performing the work for which
offers are being called. Either before or after the deadline for an offer,
the purchasing agency may require offeror to submit answers to gquestions
regarding facilitles, equipment, experience, personnel, financial status or
any cother factors relating te his ability to furnish satisfactorily the goods
or services being solicited by the County of Hawaii. Any such inquiries shall
be made and replied to in writing; replies shall be submitted over the
signatures of the person who signs the offer. Any offeror who refuses to
answer such inquiries will be considered. non-responsive. All answers to such
guestions will be handled by the purchasing agency on a confidential basis and
will be returned after they have served their purpose.

The purchasing agency also reserves the right to visit apn offeror's place
of business to inmspect his facilities and equipment and to observe his methods
of operation in order to facilitate evaluation of performance capabilities.

£.2  SOLICITATION FORMS

Prospective offerors will be furnished with solicitation forms which may
include but not be limited to a statement of work, the location, description
and the contract time of the contemplated work, the various gquantities ing
requested, estimated and/or firm, and items of work to be performed or
materials to be furnished, along with a schedule of items for which unit
prices and/or lump sum prices are asked, depending on the type of
solicitation, e.g. invitatiomn for bids or request for proposals.

The general terms and conditions, specifications, special provisions and
other documents -referenced in or attached to the solicitation shall be
considered a part of the offer whether attached to the solicitation or not at
the time of its submission. Such documents shall not be altered in any way
when the proposal is submitted and any alterations so made by the offeror may
be cause for rejection of the offer.

2.3 EXAMINATION OF GENERAL TERMS AND CONDITIONS, SPECIFICATIONS, SITE OF
WORK, EIC.

The offeror shall carefully examine the site of the contemplated work,
the solicitation, general terms and conditions, specifications, special
provisions, amendments, required contract and bon forms, etc. fore
submitting offers. The submission of an offer shall be considered as a
warranty that the offeror has made such examination and is satisfied with the
conditions to be encountered in performing the work and with the requirements
of the proposal, general terms and conditions, specifications, supplemental
‘'specifications, special provisions, contract and bonds when required. '

No extra compensation will be given by reason of the contractor's
misunderstanding or lack of knowledge of the requirements of the work to be
accomplished or the conditions to be encountered in performing the work.

2.4 ADDENDA AND INTERPRETATIONS

Discrepancies, omissions or doubts as to the meaning of general terms and
conditions, specifications or special provisions should be communicated in
writing to the procurement officer and must be received by the purchasing
agency no later than five (5) calendar days prior to the date fixed for
opening. Any interpretation, if made, and any supplemental instructions will
be in form of written addenda to the soliclitation, whbich will be mailed,
faxed, or made available for pick up by all grospectiva offerors, prior to the
date fizxed for the opening of offers.” It shall be presumed that any addenda
or interpretations so issued have been received by an offeror and such addenda
or interpretations shall become a part of the contract documents.
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2.5 PREPARATION QOF OFFER

Proposals submitted in resgonse to reguest for proposals (RFP) shall be
in the format prescribed by the RFP,

The bids submitted in response to an invitation for bids (IFB) must be
prepared in ink or typed om the form furnished by the purchasing agency or on
an exact copy thereof in full accordance with the instructions given. For
each item, the offeror shall specify the unit and total Erice in figures inm
the columns provided for that purpose and, if required, the total sum of all
items being offered.

Where the (IFB) involves the furnishing and delivery of goods, the price
shall inciude the cost of deliverf‘ to the specified destimation, at which
point acceptance of said goods will be made by authorized personnel. Should
special requirements invelving additional cosfs to the vendor be necessary,
the requirements will be stated in the special provisions and offers for e
costs erefor shall be governed by the special provisioas.

Only one bid in response to an IFB for the same work from an individual,
firm, partnership, corporation or joint venture under the same or different
name will be accepted. If more than one bid is offered for the same work,
only thg lowest priced bid may be considered:; all others will be automatically
rejected.

Competing subsidiary or jointly-owned companies ma submit bids or
proposals and these may be accepted for evaluation and award if such companies
submit with their proposals a certificate of non-collusion, sworn to before a
notary, which acknmowledges that the offer is without collusion.

All prices shall include applicable federal, state and local taxes. Any
illegible or otherwise unrecognizable price offer shall cause automatic
rejection of the offer.

Offers submitted in response tc an IFB or RFP shall be signed inm ink in
the space Efovided on the bid or proposal page by (1) the owner of a sole
pr;gnetors ip, (2) one or more members of a partnership, (3) one or more
members or officers of each firm representing a joint venture, (4) one or more
officers of a corporation, or (5) an agent of the offeror duly authorized to
submit offers on the offerors behalf.

2.6 OFFER GUARANTY

Unless required by the sﬁacial provisions, a bid or proposal securit
deposit, performance and payment bonds, or any other guaranty is not require
on any offer for goods or servicas,

When required by the special provisions, an acceptable bid or proposal
security deposit shall be in an amount equal to at least five garcent of the
amount offered and shall be limited to: a bond in a form satisfactory to the
County of Hawali underwritten by a company licensed to issue bonds in this
State; legal tender; or a certificate of deposit, share certificate, cashier's
check, treasurer's check, teller's check, or official check drawn by, or a
certified check accepted by, a bank, a savings imstitution, or credit ugpion
insured by the Federal Deposit Insurance Corporation or the National Credit
Union Administration. Certificate of daeposit, share certificate, cashier's
check, trsasurer's check, teller's check, official check, or certified check
may be utilized only to a maximum of $100,000, provided however, if the
required security or bond amount totals over 100,000, more than one
instrument not exceeding $100,000 each and issued by different financial
institutions, may be submitted.

an offer does not comply with the security requirements, the offer
shall be rejected as nonresponsive, unless the failure to comply is determined
by the chief procurement officer, the head of a purchasing agencg, or the
designee of such officer to be nonsubstantial pursuant to section 3-122-223,

2.7 CERTIFICATION QF OFFEROR NCERNI W )| WORKIN KD
QF EMPLOYEES SUPPLYING SERVICES

All offerors for service contracts shall comply with section 103-55,
Hawaii Revised Statutes, which provides as follows:
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Wages, bhours, and working conditions of employees of comtractors
supplying services. Before any prospective offeror is entitled to submit
any offer for the performance of any contract to supply services in
excess of $5,000 to any governmental agency, offer shall certify that the
services to be performed will be performed under the following conditions:

Wages. The services to be rendered shall be performed by employees
paid at wages or salarjes not less than the wages paid to public officers
and employees for similar work,

Compliance with labor laws. All applicable laws of the federal and
state goveraments relating to workers compensation, unemployment
compensation, payment of wages, and safety will be fully complied vith

No contract to perform services for any governmental contractin%
agency in excess of SE.OOO shall be granted unless all the conditicns o
this section are met. Failure to comply with the conditions of this
section during the period of the contract to perform services shall
result in cancellation of the contract,

It shall be the duty of the govermmental contracting agenﬁg awarding
the contract to perform services in excess of $5,000 to enforce this
section.

This section shall apply to all contracts to perform services in
excess of $§5,000, including contracts to supply ulance service and
janitorial service.

This section shall not apply to:

(1) Managerial, supervisory, or clerical personnel.
(2) Contracts for supplies, materials, or printing,
(3) Contracts for utility services.

(4) Contracts to perform personal services under paragraphs (2),
(3), (12), and (16) of section 76-16, HRS.

(5) Contracts to operate refreshmeat concessions inm public parks,
or to provide food services to educational institutions.

(6§) Contracts with nonprofit inatitutions.
RE-QPEN N W, R

Offers may be modified or withdrawn prior to the deadline for submittal
of offers by the following documents:

Withdrawal of offers: a written notice received in the office designated
in the solicitation; & written notice faxed toc the office designated in the
solicitation; or a telegraphic message received by telephone by the office
designated in the solicitation from the receiving telegraph company office,
provided the tol:g::ph company confirms the telephons message by sending a
written copy of telegram showing that the message was received at the
-telegraph company office pricr to the time and date set for opening.

Modification of offers: a written notice received in the office
designated in the solicitation stating that a modification to the offer is
submitted and accompanied the actual modification(s) securely sealed in a
separate envelops or cozntainer,

2.9 RECEIPT, OPENING, AND RECORDING OF BIDS

Upon its receipt, each bid and modification(s) shall be time-stamped but
not opened, and stored in a secure place by the procurement officer until the
time and date set for bid opening. Copies of bids transmitted via facsimile
?aching shall not be acceptable, except as provided for in the Special

rovisions.

Bids and modification(s) shall be opened publicly, in the presence of one
or more witnesses, at the time, date, and place designated in the IFB. The
name of each bidder, the bid price(s), and such other information as is deemed
appropriate by the procuremant officer or his desiguated representative, shall
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be read aloud or otherwise made available. If practica-le, such information
shall also be recorded at the time of bid ﬂPeninq: that :s, the bids shall be
tabulated or a bid abstract made. The name(s) azd address(es) of the required
witnesses shall also be recorded at the opening.

The opened bids shall be available for public inspection at the time of
bid opening except to the extent that the bidder designates trade secrets or
other proprietary data to be confidential. Bidders shall ensure that material
50 designated as confidential shall be readily separable from the bid in order
to facilitate public inspection of the nonconfidential portion of the bid.
Prices and makes and model or catalogue numbers of items offered, deliveries.
and terms of payment shall be publicly available at the time of bid opening
regardless of any desigmation to the contrary.

The procurement officer, or his designated representative, shall examigpe
the bids to determine the validity of any requests for nondisclosure of trade
secrets and other proprietary data identified in writing. If the parties do
not agree as to the disclosure of data, the procurement officer or his
designated representative shall inform the bidders present at the bid cpezing
that the material designated for nondisclesure shall be subject to written
determination by the attormey general for confidentiality. 1If the attorne

eneral determines in writing at the material so designated as confidentia
is subject to disclosure, the bidder submitting the material under review and
other bidders who were present at the bid opening shall be so notified in
writing and the material shall be open to public inspection unless the bidder
protests under chapter 3-12§.

The bids shall be open %o public insgection subject %o any continuing
prohibition on the disclosure of confidential data.

When a purchasing agency denies a person access to a County precuremesnt
record, the person may appeal the denial to the office of information practice
in accordance with section 92F-42(12), EHRS.

Bids shall be unconditionally acceptsd without alteration or correction,
except as allowed in sections 2,11 and 2.12.

2.1 RECETIPT REGISTRATION OF PROPOSAL

Proposals and modifications shall be time-stamped upon receipt and held
in a secure place by the procurement officer until the established due date.
Proposals shall not opsned publicly, but shall be ogened in the preseace of
two or more procuremeant officials. Proposals and modifications shafl be shown
cnly to County of Hawaii personnel having legitimate interest in them.

After the date established for receipt of proposals, a register of
Proposals shall be prepared which shall incliude for all proposals: the name
of each offeror; the number of modifications received, if any; and a
description sufficient to identify the good@ or service item offered. The
;ggistor of proposals shall be opea to public inspection only after award of

e contract.

An offeror shall request in writing nondisclesure of desiguated trade
secrets or other proprietary data to be confidential. Offerors shall ensure
that such data so designated as confidential shall be readily separable from
‘the proposals in order to facilitate eventual public inspection of ths
nonconfidential portion of the proposal.

Proposals of the offeror(s) shall be open to public inspection after
award of the contract as provided in section 3-122-55,

AW N

Any notice of withdrawal, notice of modification of an offer with the
actual modification, or any offer received at the place designated for receipt
and openin? of a offer after the time and date set for recetgF and opening of
offers is late. A late offer, late modification, or late withdrawal shall not
be considered late if received before contract award and would have been
timely but for the action or inaction of personnel within the procurement
act;vxtﬁ; A late offer or late modification that will not be considered for
award shall be returned to the bidder unopened as soon as practicable and
accompanied bx a letter from the procurement activity stating the reason for
its return. late withdrawal request shall be responded to with a statement
- of the reason for non-acceptance of the withdrawal.
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2,12 MISTAKES IN BIDS

(A) A bidder may correct a mistake in bid discovered before the time and
date setzﬁ?r bid opening by withdrawing or correcting the bid as provided in
section 2.8.

(B) Correction or withdrawal of a bid after the time and date set for
bid opening because of an inadvertent, nonjudgmental mistake in the bid
requires careful consideration to protect the integrity of the competitive
bidding system, and to assure fairnmess. If the mistake is attributable to an
error 1o judgment, the bid may not be corrected. Bid correction or withdrawal
by reason of a nonjudgmental mistake istiermissible but only to the extent it
is not contrary to the interest of e govermmental agency or the fair
treatment of other bidders.

(C) When, after bid opening but before award, the procurement officer
knows or has reason to coanclude that a mistake has been made, including
obvious, apparent errors on the face of the bid or a bid unreasonably lower
than the other bids is submitted, such officer should request the bidder to
confirm the bid, and if the bidder alleges mistake, the bid may be corrected
or withdrawn by the bidder if the conditions under paragraphs ?b) and (E) of
this section are met and if the mistake is a minor informality which is a
matter of form rather than substance evident from the bid document, or an
insignificant mistake that can be waived by the procurement officer or
corrected by the bidder without prejudice to other bidders depending omn which
is in the best interest of the govermmesntal jurisdiction soliciting the bid;
that is, the effect on price, gquantity, gualzty. delivery, or contractual
conditions is mnegligible. Examples include the failure of a bidder to:
return the number of signed bids required by the IFE to sign the bid, but only
if the unsigned bid is accompanied by other material indicating the bidder's
intent to be bound; or to acknowledge receipt of an amendment to the IFB (if
such acknolegement is required by e IFB) but only if it is clear from the
bid that the bidder received the amendment and intended to be bound by its
terms; or the amendment involved had a neqligible effect on price, quantity,
guality, or delivery.

If the mistake and the intended correct bid are clearly evident on the
face of the bid document, the bid shall be correctsd to the intended correct
bid and may @not be withdrawn, Examples of such mistakes include:
tygographical errors; errors in extending unit prices; transposition errors:
and arithmetical errors. In the event of a discrepancy between unit bid
prices and extensions, the unit price shall govern. In case of error in
addition, the sum of the total amount offered for each item added shall govern.

A bidder may be permitted to withdraw a low bid if a mistake is clearly
evident on the face of the bid document but the intended correct bid is not
similarly evident; or the bidder submits proof of evidentiary value which
clearly and convincingly demonstrates that a mistake was made.

(D) A bidder may not correct a mistake in bid discovered after award of
the contract except where the chief procurement officer or the head of the
purchasing agency makes a written determination that it would be
unconscionable not to allow the mistake to be corrected.

(E) When a bid is corrected or withdrawn, or correction or withdrawal is
denied, under (C) or (D), the chief Erocuramant officer or the head of a
purchasing agency shall rreparo a written determination showing that the
relief was granted or denled im accordance with this subchapter, except that
the procurement officer shall prepare the determination required under
paragraph (1) of subsection (C).

£.13 MISTAKES IN PROPQSALS
Mistakes shall not be corrected after award of contract.

When the procurement officer knows or has reason te conclude before award
that a mistake has been made, the procurement officer should request the
offeror to confirm the proposal. If the offeror alleges mistake, the proposal
may be corrected or withdrawn pursuant to this section.

Once discussions are commenced or after best and final offers are
requested, any priority-listed offeror may freely correct any mistake by
modifying or withdrawing the proposal until the time and date set for receipt
of best and final offers.
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If discussions are not held, or if the best and final offers upon which
award will Dbe made have been received, mistakes shall be corrected to the
intended correct offer whenever the mistake and the intended correct offer are
clearly evident on the face of the proposal, in which event the proposal may
not be withdrawn.

If discussions are not held, or if the best and final offers upon which
award will be made have been received, an offeror alleging a material mistake
of fact which makes a proposal nonresponsive may be permitted to withdraw the
proposal if: the mistake is clearly evident on the face of the proposal but
the intended correct offer is not: eor the offeror submits evidence which
clearly and convincingly demonstrates that a mistake was made.

Technical irregularities are matters of form rather than substance
evident from the roposal document, or insigunificant mistakes that can be
waived or corrected without prejudice to other offercrs; that is, when there
is no effect on price, quality, or quantity., If discussions are not held or
if best and final offers upon which award will be made have been received, the
procurement officer may waive such irreqularities or allow an offeror to
correct them if either is in the best 1interest of the County of Hawaii.
Examples include the failure of an offeror to: return the number of signed
proposals reguired by the request for proposal; sign the proposal, but only if
the unsigne propesal is accompanied by - other materia indicating the
offeror's intent to be bound; or to ackmowledge receipt of an amendment to the
reguest for proposal, but only if it is clear from the proposal that the
offeror received the amendment and intended to be bound by its terms; or the
amendment involved had no effect on price, quality or guantity.

4 FFER IN 10N

Offers to competitive sealed bids may be inspected only as provided for
in Section 2.9, above, and after award of contract. Durin% the evaluation and
award recommendation periocd, offers will not be available for inspection. For
the competitive sealed proposals the proposals shall be made available for
public inspection after contract award.

2.1 D ALIFICA N _QF QFFERQR
An offeror shall be disqualified and his offer automatically rejected for

an{ one or more of the following reasons: proof of collusion, 1n which case,
al offers involved ia the collusive action will be rejected and an

participant to such collusion will be barred from future solicitations unti

reinstated; offeror's lack of responsibility and cooperation as shown by past
work or services; offeror's being in arrears on existing contracts with the
County of Hawail or having defaulted on previous contracts; offeror's lack of
proper equipment and/or sufficient experience to perform the work
contemplated; offeror does not possess proper license to cover the type of
work contemplated, if required; offeror's delivery of the offer after the
deadline specified in the public notice calling for offers, or as amended,
except as allowed in Section 3-122-29 (1), HAR or offeror's failure to pay, or
satisfactorily settle, all bills overdue for labor and material on former
County of Eawail contracts at the time of issuance of solicitation.

£:16 STANDARDS OF CONDUCT
Section 84-15, HRS, provides as follows:

{(a) An agency of the County of Hawail shall not enter into any
coantract with a legislator or an employee or with a business in which a
legislator or an employee has a controlling interest, involving services
or property of & value in excess of $1,000 unless the contract is made
after public notice and competitive bidding or proposals.

{b) An agency of the County of Hawaii shall not enter into a
contract with any person or business which is represented or assisted
personally in the matter by a person who has been an employee of the
agency - within the preceding two years and who participated wkile in
County office or employment in the matter with which e contract is
directly concerned.

(¢c) This sectiom sbhall not apply to a personal contract of
employment with the County.
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All offerors should be certain that their bids are not in violation of
this law. The submittal form states that by submitting this offer, offeror
certifies that his offer does not pose a conflict with section 8415, HRS.
Contracts awarded shall be void if there isf a viclation of section 84-15, ERS.

2,17 IRRE EFER

Offers will be considered irregqular and shall be rejected for the
following reascns including but not limited to the following: 4if the offer is
unsigned by the offeror; 1if the required offer guaranty received separately
from the offer is not identifiable as guaranty for a specific offer, or is
received after the date and time set for the oOpening; if the required offer
guaranty is not in accordance with Section 2.6 of these general terms and
conditions; if the offeror or surety fails to sign the surety bond submitted
as offer guaranty:; if offeror fails to use the surety bond form furnished by
the County of Bawail or identical wording contained ir the said form when
submitting a surety bond as proposal guaranty; if the offer shows any
nop-compliance with agplicable law or contaips any unauthorized additions or
deletions, conditioned, incomplete, or irreqular or is in anyway making the
proposal incomplete, indefinite, or ambigquous as to its meaning; or unbalanced
offers in which the price for any item is obviously out of proportion to the
prices for other items,

ECTION - EV ATION, AWARD AND N _QF RA
1 EV ATION

A. BAWAII EXCISF AND USE TAXES

Section 103-53.5, ERS, provides as follows:

Where the bidder or vendor is anm out-of-state vendor not doing
business in the State or is a person exempted from paying the
applicable general excise tax, the package big or purchase price,
for the purpose of determining the lowest price bid, shall be
increased :g the applicable retail rats of general excise tax and
the applicable use tax. The lowest responsible bidder, taking into
consideration the above increases, shalil be awarded the contract,
but the contract amount of any contract awarded shall he the amount
of the bid offered and shall mot include the amount of the increases.

To facilitate compliance with this requirement, each bidder
possessing a Hawaii I.D., number for General Cise Tax License shall
enter it in the space provided, thereby attesting that he is doing
business in the State and that he will pay such taxes or all sales
made to the County of Bawaii. Except as provided in the Special
Provisions, any bldder who cannot furnish a valid Hawaii General
Excise Tax License number in the space provided will be considered
as not doing business in the State and his bid@ will be evaluated
accordingly.

B.  EREFERENCE FOR EAWAII PRODUCTS
Section 103D-1002, HRS, provides as follows:

Hawail products. In any expenditure of public funds, a purchasin

agency shall review all purchase specifications in a bid or proposa

for purchase from the Hawaii products list where such products are
available, provided that the products: Meet e mianimum
specifications and the selling price f.o.b. jobsite; unloaded
including applicable general excise tax and use tax does not exceed
the lowest delivered price in Hawaii f.o.b., 3Jobsite; unloaded
including applicable general excise taxr and use tax of a similar
non-Hawaii product b{ more than: three per cent, where Class I
Hawaii products are involved; five per cent where class II Hawaii
products are involved; or ten per cent where Class III Hawaii
products are involved.

Where offers coantain both Hawaii and non-Hawaii products, them for
the purpese of selecting the lowest offer or purchase price only,
the price offered for a non-Hawaii product item shall be increased
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by adding thereto three per cent, five per cezt or ten per cent where similar
Class I, Class II or Class III Hawail product items have been offered b
another party pursuant to the preferences stated above. The lowest tota{
offer, taking into consideration the above preferences, shall be awarded the
contract unless the offer provides for additiomal award criteria, The
contract amount of any contract awarded, however, shall be the amount of the
price offered, exclusive of such preferences.

Any person desiring a preference pursuant to this subchapter, must
bhave the product(s? gualified and registered on the Hawail products
list. The respornsibility for qualification shall rest upon the
person desiring the preference. The product(s) shall ke found
qualified and on the Hawaii products list before a preference may be
granted. Persons desiring to gqualify their tEroduct(s) shall
complete according to instructions and file with e administrator,
the "Application for Hawaii Products Preference (7/01/94)" as showzn
at the end of this subchapter and provide all additional informatiosn
required by the administrator.

c. NTI PRETERENCE
Subchapter 2, chapter 124, HAR, provides that:

All printing, binding, and stationery work for the County of Hawaii,
or other political subdivision thereof shall bhe performed within the
State, including all preparatory work, presswork, bindery work, and
any other production-related work, and all requests for offers or
contracts for such work shall so stipulate; provided that whenever
it is established that any such work cannot be performed within the
State or that the lowest price for which such work can be procured
within the State exceeds the bid or charge of an out-of-state
manufacturer of such item by fifteen per cent, the work or any part
thereof so affected may be performed outside the State.

No gayment shall be made by the Countg of Hawaii, or other political
subdivision thereof for printing, binding, or stationery work unless
it appears that the work wvas done within the State or was authorized
to be dons outside the State pursuant to this section. In addition,
an{ manufacturer violating a stipulation in a offer or contract that
all work will be performed within the State shall be subject to a
civil penalty in an amount not to exceed the offer or contract price
to be collected by a civil action filed by the attorney genmeral on
behalf of the County of Hawaii.

D.  RECIPROCAL PREFERENCE
Subchapter 3, chapter 124, HAR, provides that:

To ensure fair and opern competition for Hawail businesses engaged in
contracting with other states, the chief ;rocurament cfficer may
i 8¢ a reciprocal preference against bidders from those states
which apply preferences. The amount of the reciprocal preference
shall be equal to the amount by which the non-resident prefarence
excesds any preference applied by this State.

In determining whether a bidder qualifies as a resident offeror, the
definition used by the other state in applying a preference shall

apply.

This section shall not apply to any transaction if the provisions of
the section conflict with any federal laws,

E. RECYCLED PRODUCTS PREFERENCE
Subchapter 4, chapter 3-124, HAR, provides that:

Solicitationa issued by a governmental agency pursuant to section
103D-301, HRS, and consisteat with section 3-122-21 HAR, shall
contain a notice stating that a price preference will be given to
recycled products. This price preference will be at least five per
cent of the bid price, and will be used for bid evaluation, as
specified in section 3-122-33, HAR.
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When a purchase specifies recycled products only or when recycled
products only are offered, the price preference shall not apply.

Offerors requesting a preference shall submit a completed
certification form, as reqguired bg section 3-124-23 HAR, with each
offer, Previous certifications shall not apply unless allowed by
the solicitaticn.

All governmental agencies issuing solicitations shall provide an
appropriate space for offeror to indicate whether a recycled or a
non-recycled product is to be used or supplied and to 1list the
pricesd of the recycled or mnon-recycled products or both beirng
cffered.

The preference shall be separate from any other preference allowed
by statute.

F. LOW TIE BIDS
Subchapter 5, chapter 3-122, EAR, provides that:

Low tie bids are low responsive bids from responsible bidders that
are identical in price and which meet all the reguirements and
criteria set forth in the invitation for bids.

In the discretion of the chief procurement officer or the head of a
purchasing agency, award shall be made in any permissible manner
that will resclive tie bids, including but not limited to:

Award the contract to a business providing goods produced or
manufactured in this State or to a business that otherwise
maintains a place of business in this State:;

Where identical low bids include the cost of delivery. award
the coantract to the tie bidder farthest from the point of
delivery; and

Award the coatract to the identical bidder who received the
previous award and continue to award succeeding contracts to
the same bidder so long as all low bids are identical.

Where there are multiplo items in the same solititation, award
the contract oan the tied bid item(s) to the bidder whose other
contract award is largest.

Award the contract to the identical bidder who received the
previous award and continue to award succeeding contracts to
the same bidder so long as all low bids are identical.

If no permissible method will be effective in resolving tie bids and
a written determination by the procurement officer is made 30
stating, award may be made by drawing lots.
2.2  ACCEPTANCE OF OFFER
Acceptance of offer, if any, will be made within sixty calendar days
after the ggcning of offers, and the prices quoted by the offeror shall remaln
firm for e sixty day period. Unless otherwise provided, each individual
item or group of items will be awarded to the responsive and responsible
offeror whose offer complies with all the solicitation requirements. In
determining the responrsive and ranonaible offeror, offers will be evaluated
not only on the amounts thereof, but on all factors relating to the
satisfactory performance of the contract. Products must be of a quality and
nature that will meet the needs and uffoaea of the intended use aad must
conform to all requirements rescribeg n the specifications. The offeror
must have the ability to perform as called for in the contract terms. The
County of Hawaii shal)l be the sole %Pd%f of product or vendor capability. The
successful vendor will be notified by letter that the offer has been accepted
* and that the vendor is being awarded the contract.
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If the offer 1is rejected or if the veandor to whom the contract was
awarded fails to enter into the contract and furnish satisfactory security, if
applicable, the purchasing agency may, at their discretion, awarg the contract
to the next lowest or remalning responsible offeror or may publish another
call for offers; provided in the case of only o¢pe remaining responsible
cfferor, the head of a purchasing agénc may negotiate with such bidder to
reduce the scope of work, if available funds are exceeded, and to award the
contract at a price which reflects the reduction in the scope of work.

The head of a purchasing agency further reserves the right to cancel the
contract award at any time prior to execution of said coantract by all parties,
without any liability to the awardee and to any other offeror.

EXFE ION OF NTRA

This section shall not apply to any contract in which the total amount
payable to the contractor cannot be accurately estimated at the time the
contract is to be awarded.

In cases where the contract award amounts to $10,000 or more the County
of Eawaii shall forward a formal contract to the successful offeror for
execution. (Refer to Exhibit A for agreement form.) The contract shall be
signed by the successful vendor and returzned, together with a satisfactory
contract bond if regquired, and other supporting documents, within ten days
after receipt by the vendor or within such further time as the procurement
cfficer may allow,

No such ceatract shall be considered kinding upon the County of Hawaii
until the contract has heen fully and ﬁropetly executed by all the parties
thereto and the Directof of Finance has, in accordance with the County
Charter, endorsed thereocn a certificate that there is an appropriatioan or
balance of an appropriation over and above all outstanding contracts,
sufficient to cover the amount required by the contract; with the exception of
a multi-term contract, whereby, the Director of Pinance shall only be required
to certify that there is an appropriation or balance of an appropriation over
and above all outstanding contracts, that is sufficient %o cover the amount
required to be paid under the contract during the fiscal year or remaining
portion of the fiscal year of each term of the multi-year contract:

In any contract imvolving not only state or county funds but supplemental
funds from the federal government, this section shall be applicable only to
that portion of the contract price as is payable out of state or county
funds. As to the portion of the contract price as is expressed in the
contract to be payable out of federal funds, e contract shall be construed
to be an agreement to gay the portion te the contractor, only out of federal
funds to be received from the federal government. This paragraph shall be
liberally construed so as not to hinder or impede the County of Hawaii in
contracting for any project involving financial aid from the federal
goverament.

If the successful offeror is other than a sole proprietorship, it shall
submit satisfactory evidences, e.g. certificate or corporate resclution, power
of attorpney or other such evidence of authority of e signers' authority to
- execute on the contract date the contract on behalf of the successful bidder.

If such document has been submitted to the purchasing agency on a previous
occasion, the successful offeror may submit a copy of this document, provided
there has been no amendment, modification or rescission of the document
previously submitted, and provided further, that mo such copy shall be
acceptable uanless the date of the document previously submitted is dated
within one year of the contract date. It ere has been a modificatiom,
amendment or rescission of the evidence of authority previously submitted,
then the superseding document shall be attached to the contract,

4 NTRA B

The requirement for contract performance and payment bonds, if any, shall
be stated in the Special Provisions of the sglicitation.

When required by the Special Provisions, a performance hond and a payment

bond shall he delivered by the contractor to the County of Bawaii at e same
time the executed contract is delivered. ZRach amount of the performance and
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payment bonds shall not exceed fifty per cent of the amount of the contract
price; provided, for contracts where contract price cannot be determiped at
the time of award, the amounts of the bonds shall be as stated in the
solicitation.

The acceptable performance and payment bonds are the same as the
acceptable bid or gragosal security deposit specified in section 2.6. (Refer
to Exhibits C, D, E, F, G, and H for e forms to be submitted.) If a syrety
bond is submitted for either the performance ortanment bopnd, in additiomn to
the form prescribed, a power of attormey for e surety's attorney-in-fact
executing the bond shall be provided.

. FAILURE TQ EXE E NTRACT

If the offeror to whom a contract is awarded shall fail or neglect to
enter into the contract and to furnish satisfactory security as required by
Section 3.4 within ten days after such award or within such further time as
the grocurement officer may allow, the purchasing agency shall pay the amouznt
of offeror's proposal guaranty, as required under Sectiom 2.6, into the County
Treasury as a realization of the County of Hawaii. The procurement officer
may thereupon award the contract to the next lowest responsible offeror or ma
call for new offers, whichever method he may deem is in the best interest o
the County of Hawaii.

R N FFER ARANTIE

All offer aranties submitted as reguired by subchapter 24, chapter
3-122, EAR, shall be retained until the successful offeror enters into
contract and furnishes satisfactory security or if the contract is not awarded
or entered into, until the procurement officer's determination is made to
publish another call for offers. At such time, all offer guaranties, except
surety bonds, will be returned.

3.7 _SUBMISSION OF INSURANCE CERTIFICATION

The contractor agrees to deliver to the County of Hawaii, when contract
documents are executed, a certificate of insurance evidencing anI and all
insurance required by the special provisions. Said certificate shall contain
an endorsement that such insurance may not be cancelled except upon thirty
da¥s notice to the County of Hawaii. It shall also contain a statement to the
effect that the County of BEawaii is named additional insured under the
policy(s), if required by the Special Provisiozs.

Failure of the contractor to provide and kee in force insurance
policy(s) as required shall be regarded as material default under this
contract, eatitling the County of Hawaii to exercise any or all of the
remedies provided in this contract for a default of the contractor.

SECTION 4 - PERFORMANCE OF CONTRACT
4.1 CONTRACT ADMINISTRATION

It is expressly understood and agreed that the contractor is an
independent contractor, with the authority to control and direct the
performance and details of the work and services herein contemplated; however,
the County of Hawaii retains the general right of inspection by a designated
representative in order to judge, whether in the County's opinion, such work
is being performed by the contractor in accordance with e terms of this
agreement.

4.2 COMPLIANCE WITH CONTRACT TERMS, ETC,

The work shall be completed in conformity with the specifications and
each and every requiremeant of the general terms and conditions and other
provisions forming a part of the comtract. In the event the contractor fajls
to so perform, the chief procurement officer or head of the purchasing agexncy,
in addition to any other recourse, reserves the right to suspen o
contractor from bidding om any or all County of Hawaii contracts pursuant to
Chapter 3-126, HAR,
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4.3 CHANGE QORDERS AND MODIFICATIONS

The contractor will not undertake to perform the portion of the work
affected by the changes until a change order or modification has been approved
and issued. (Refer to Exhibit I for Contract Modification form and Exhibit
for the Change Order form.)

SECTION 5 - LEGAL RELATIONS AND RESPONSIBILITY
5.1 LAWS TO BE QBSERVED

The contractor shall at all times observe and comply with all federal,
state and local laws or ordinances, rules and regulations which in any manper
affect those engaged or employed iz the performance of the work, the
manufacture and sale of materials and equipment required under the contract,
and the conduct of the work. The contractor shall also comply with all such
orders and decrees of bodies or tribunals having any jurisdiction or authority
over the work. Any reference to such laws, ordinances, rules and regulations
shall include any amendments theretec.

The contractor shall protect and indemnify the County of Hawaii and all
its officers, agents and employees against any claim or liability arising from
or based on the violation of any such laws, ordinances, rules and requlations,
orders and decrees, whether such violation is committed by the contractor or
his subcontractor or the employes or either or both. If any discrepancy or
inconsistency is discovered in the contract for the work in relation to any
such laws, ordinances, rules and regulations, orders or decrees, the
contractor shall forthwith report the same to the procurement officer in
writing.

2 PATENTED ARTICL

The ccntractor will be required to, and shall hold the County of Hawaii
and its duly authorized representatives harmless against all demands, claims,
actions, suits or 1liabilities arising from the use of any patented article,

atented process or patented appliance used in conpection with the contract.

¥y royalties due or becoming due for the use cof any patented article or
process shall be faid by the contractor and shall be deemed to be included
within the proposal amcunt and contract price.

5,3 SUBCONTRACTING AND ASOIGNING

The contractor shall not subcontract apy of the work to be performed
under his contract with the County of Bawaii, nor shall he assign the contract
to any other person or firm without written permission from the procurement
officer, and no subcontract or assignment made without such permission will be
recoganized. No subcontract shall, under any circumstances, relieve the
contracter of his obligation and liability under his contract with the County
of Hawaii, and all persons eniaged in performing the work covered by the
contract shall be considered employeeas of the contractor.

5.4 ASSICGHMENT OF ANTITRUST CLAIMS

Vendor and urchaser recogunize that in actual economic practice,
overcharges resulting from antitrust violations are in fact usually borne b
the purchaser. Therefore, vendor hereby assigns to purchaser any and al
claims for such overcharges as to goods and materials purchased in connection
with this order or contract, except as to overcharges which result from
antitrust wviolations cormmencing after the price is established under this
order or contract and which are not passed on to the purchaser under an
escalating clause. :

5.5 RESPONSIBILITY YOR DAMAGE CLAIMS

The contractor shall indemnify, hold harmless and defend the County of
Hawaii and its officers, employees, agents, and representatives from all
suits, actions, claims, damages, and judgements of any character that may be
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brought against the County of Hawaii by whomsoever. on account of any injuries
or damages sustained by any person an&yproperty, due to the negligent aéts or
omissions Dby the contractor, or any of his officers, employees,
subcontractors, assignees, or representatives, in the performance of the
contract. In the event the County of Hawaii and the contractor are fourd to
be joint tortfeasors with respect to any such injuries or damages, the
contracter's obligations to indemnify the County of Hawaii under this section
shall extend only to the contractor's pro rata share of negligence as
determined in accordance with section 663-12, Hawaii Revised Statutes.

PERSONAL LIABILITY OF PUBLI FFICIAL

In carrying out any of the provisions of the contract or inp exercising
any power or authority granted to them by the contract, there shall be no
liability upon the procurement officer Or his authorized representatives,
either personally or as officials of the County of Bawaii, it being understood
that in such matters, they act solely as agents and representatives of the
County of Hawaii.

yi RA ROVISION NSIDER TRAFF

Unless otherwise prohibited by law, all public contracts awarded shall
consider the extent to which the work undertaken pursuant to the coptract will
increase traffic congestion. The contract shall contain provisions to
reasonably minimize any adverse impact.

E = _MOD N RA RV
6.1 GENERAL

(A) This section of the gemeral terms and conditions apply to goods and
services contracts.

(B) Pursuant to the provisions of section 103D-501, BHRS, the chief
rocurement officer or the head of a purchasing agency shall make a written
etermination describing the circumstances ustifying the variation or

variations and provided that notice of any suéL material variatien shall be
stated in the imvitation for bids or requests for proposals.

(C)  Any material variation from these clauses shall be described in the
solicitation” documents in substantially the following form:

"General Terms and Conditions Section no. ‘
entitled . is Dot a part of the
general terms and conditions of this contract and has
been re lgcad by Special Provisions c¢lause no.
., entitle M

(D) Alternative clauses are allowed in some instances to permit
accommodation of differing contract ajtuations.

6.2 _ CHANGES IN FIXED_PRICE CONTRACTS
(A) Change order. The procurement officer may, at any time, by a
written order, (Exhibit J), and without notice to any surety, and subject to
all appropriate adjustments, make changes within the general sco of this
contract in any one or more of the following: (1) Drawings, designs, or
specifications,” if the goods to be furnished ars to be specially manufactured

for the Counﬁf of Hawaii in accordance therswith; {2) Method of shipment or
packing; or (3) Place of delivery.

(B) Adjustments of price or performance time. If any such change order
increases or decreases @ contractor’s cost of, or the time r:guited for,
performance of any part of the work under this contract, whether or not
changed by the order, an adjustment shall be made and the contract modified in
writing accordinglg. Any adjustment in contract price made pursuant to this
Section shall be determined "in accordance with @ price adjustment Section

GENERAL TERMS AND CONDITIONS -15- JULY 1, 1994



{C)} Pailure of the garties to agree to an adjustment shall not excuse
the contractor from proceeding with the comtract as changed, provided that the
procurement officer promptly and duly makes such provisional adjustments in
payment or time for performance as may be reasonable. By proceeding with the
work, the contractor shall zot be deemed to have prejudiced any claim for
additional compensation, or an extension of time for completion.

(D} Time period for claim. Within thirty days after receipt of a
written change order under paragraph (A), unless such period is extended by
the procurement officer in writing, the contractor shall file notice of intent
to assert a claim for an adjustment. Later notification shall not bar the
contracter's claim wunless the County 18 prejudiced by the delay i=n
wotification.

(E) Claim barred after final payment. No claim by the contractor for an
adjustment hersunder shall be allowed if notice is not given prior to final
payment under this contract.

(F) Other claims not barred. 1In the absence of such a change order,
nothing in this clause shall be deemed to restrict the contractor's right to
pursue a claim as permitted under the contract or for breach of contract.

HANGES IN -REIMB EMENT NTRA

The provisions of Section 6.2 are alsc to be used for cost-reimbursement
contracts, grovided further that any claims for reimbursemeat by the
contractor shall be iz accordance with chapter 3-123, HAR, provided that if a
written determination is approved at a level above the procuremeant officer,
such cost principles may be modified by contract.

A RIZATION R Lai

(A) Section 6.5 applies to any fixed-price contract under which work
stoppage may be required for reasons such as advancements in the state of the
art, production modifications, engineering changes, or realigonment of programs.

(B) Stop work orders shall not exceed sixty consecutive days and shall
include, as appropriate: (1) A clear descripticn of the work to be
suspended; (2} Ipstructions as to the issuance of further orders by the
contractor for material or services: (3) Guidance as to action to be taken on
subcontracts; and (4) Other iastructions and suggestions to the contractor for
minimizing costs.

(C) As scon as feasible after a stop work order is issued: (1) The
contract will be terminated; or (2) The atop work order will be canceled or
extended in writing beyond the period specified in the order,.

(D) In any event, some such action must be taken before the apecified
stop work period expires. If an extension of the stop work order is
necessary, it must be evidenced 3; a supplemental agreement. Any cancellation
of a stop work order shall be subject to the same approvals as were required
~ for the issuance of the order.

6.5 STOP WORK ORDERS

(A) Order to atop work. The procurement cfficer, may, by written order
to the contracter, at &ay time, and without notice to any surety, require the
contractor to atog.all or any part of the work called for by this contract.
This order shall for a specified period not exceeding sixty days after the
order is delivered to the contractor, unless the garties agree to any further
period. Any such order shall be identified specifically as a stop work order
issued pursuant to this para?raph. Upon receipt of suck an order, the
contractor shall forthwith comply with its terms and take all reasonable steps
to minimize the occurrence of costs allocable to the work covered by the order
during the period of work stoppage. Before the stop work order expires, or
within any Zfurther ricd to which the parties shall have agreed, the
grocgrement officer shall either: (1) Cancel the stop work order; or (2)

erminate the work covered by such corder as provided in the "termination for
default clause” or the “termination for convenience clause" of this contract.
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(B) Cancellation or expiration of the order. If a stop work order
issued under this section is canceled at any time during the pericd specified
in the order, or if the periocd of the order or any extensioa thereof expires,
the contractor shall have the right to resume work. As appropriate adjustment
shall be made in the delivery schedule or contract Price, or both, "and the
contract shall be modified in writing accordingly. if: (1) The stop work
order results in am increase in the time required for, or in the contractor's
cost ﬁroperly allocable to, the performance of any part of this contract; and
(2) The contractor asserts a claim for such an adjustment withip thirty days
after the end of the pericd of work stoppage; provided that, if e
procurement officer decides that the facts justify such actionm, any such claim
asserted may be received and acted upon at any time prior to final payment
under this contract,

(C) Termination of stopped work. If a St%F work order is not canceled
and the work covered by such order is terminated for default or convenience,
the reasonable costs resulting from the s5top work order shall be allowable by
adjustment or otherwise.

(D) Adjustment of price. Any adjustment in coptract price made pursuant

to this clause shall be determined in accordance with the price adjustment
clause of this contract.

VARIATION N IMATED E D X ANT RA

Variation in quantity., Upoan the agreement of the parties, the quantity
of goods or services or both specified in this contract may be increased by a
maximum of ten percent provided: the unit prices will remair the same except
for any price adjustments otherwise applicable; and the procurement officer
makes a written "determinatiom that such an increase will either be more
economical than awarding another contract or that it would not be practical to
award ancther contract,

7 VARIATION ), | MATE r I NITE ANTI NTRA

No clause is provided here becauss in indefinite quantity contracts the
flexibility as to the County's obligation to order and the contractor's
obligation to delivery should designed to meet using agency needs,

However, the contracts Special Provisions should rovide for: the
migimum quantity, if any, the County of Hawaii is obligated to order and the
contractor to provide; whether there is a quantity the County of Hawaii
expects to order and how this quantity relates to any minimum and maximum
guantities that may be ordered under € contract; any maximum gquantity the

ounty of Hawaii may order and the contractor must provide; and whether the
County of Hawaii is obligated to order its actual requirements under the
contract, or im the case of a multiple award as defined in section 3-122-160,
HAR, that the County of Hawaii will order its actual requirements from the
contractors under the multiple award subject to any minimum or maximum
quantity stated.

6.8 _ PRICE ADJUSTMENT
: Price adjustment. Any adjustment in contract price pursuant to a
provision in the contract shall be made iz one or more of the following ways:

(A) By agreanent on a fizxed price adjustment before commencement of the
pertinent performance or as soon thereafter as practicable;

(B) By unit prices specified in the contract or subsequently agreed upon;

(C) B{ the costs attributable to the event or situation covered by the
clause, plus appropriate profit or fee, all as specified ip the
contract or subseguently agreed upon;

(D) In such other manner as the parties may mutually agree; or

(E) In the absence of agreement between the parties, by a unilateral
determination by the procurement officer of the costs attributable
to the eavent or situation caovered by the clause, plus aggropriate
profit or fee, all as computed by the procurement officer in
accordance with generally accepte accounting principles and
applicable sections of chapters 3-123 and 3-126, HAR.
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Submission of cost or pricing data. The contractor shall provide cost or
gricing data for any price adjustments subject to the provisions of subchapter
5: Chapter 3-122: EA.R.

§.9 NOVATION OR CHANGE OF NAME

(A) No assignment. No County of Hawaii contract is transferable, or
otherwise assignable, without the written consent of the chief procurement
cfficer or the head of a purchasing agency provided, that a contractor ma
assign monies receivable under a coptract after due notice to the County o¥
Hawail.

(B) Recognition of a successor in interest; novation. When in the best
interest of the County of Hawaii, a successor in interest may be recogmized in
a novation agreement in which the transferor and the transferee shall agree
that: the transferee assumes all of the transferor's obligations:; the
transferor waives all rights under the contract as against the County of
Hawaii; and unless the transferor guarantees ferformance of the contract by
the transferee, the transferee shall furnish all required bonds.

(C) Change of name, When a contractor requests to change the name in
which it holds a contract with the County of Eawaii, the procurement officer
responsible for the contract shall, upon receipt of a document indicating such
change of name (for example an amendment to the articles of incorporation of
the corporation), enter into an agreement with the requesting contractor to
effect such a change of name. The agreement changing the gpame shall
:gecifically ipdicate that no other terms and conditions of the contract are

ereby changed.

(D) Reports. All change of pame or novation agreements effected
hereunder other thapn by the chief procurement officer shall be reported to the
chief procurement officer within thirty days of the date that the agreement
becomes effective.

(E)  Actions affecting more than one purchasing agency. Notwithstanding
the provisions of paragraphs (A) throug {C), when a contractor bholds
contracts with more than one purchasing agency of the County of Hawaii, the
novation or change of name agreements herein authorized shall be processed
only through the office of the chief procurement officer.

’ N N

(A) Rotice of Claim, If any action or omission on the part of a
procurement officer or designee of such officer, regquiring performance changes
within the scope of the contract constitutes the basis for a claim by the
contractor for additional compensation, damages, or as extension of time for
completion, the contractor shall contizue with rformance of the coantract iz
compliance with the directions or orders of such officials, but by so doing,
the contractor shall not be deemed to have prejudiced any claim for additional
compensation, damages, ¢r an extension of time for completion; provided:

(1) The contractor shall have given written notice to the procurement
officer or designee of suck officer: Prier to the commencement of
the work involved, if at that time the contractor knows of the
occurrence of such action or omission; Within thirty days after the
contractor did not have such knowledge pricr to the commencament of
the work; or Within such further time as may be allowed by the
procurement officer in writing,

This notice shall state that the contractor regards the act or omission
as a reason vwhich may entitle the contractor to additional compensation,
damages, or an extension of time. The procurement officer or designee of such
officer, upon receipt of such notice may rescind suck action, remedy such
omission, or take such other steps as may be deemed advisable in the
discretion of the procurement officer or designee of such officer;

(2) The notice required by subparagraph (1) describes as clearly as
practicable at the time the reascns why the contractor believes that
additional compensation, damages, or an extension of time may be
remedies to which the contractor is entitled; and
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(3) The coantractor maintains and, upon reguest, makes available to the
procurement officer within a reasonable time, detailed records to
the extent practicable, of the claimed additiomal costs or basis for
an extension of time in comnection with such changes.

{B) Limitation of clause. Nothing herein contained, shall excuse the
contractor from compliance with any rules of law precluding any County
officers and any contractors from acting in collusion or bad faith in issuing
er performing change orders which ars clearly not withir the scope of the
contract.

(C) Adjustments of price. Any adjustment in the contract price made
pursuant to this clause shall be determined im accordance with the price
adjustment clause of the comtract.

6,11 TERMINATION FQR DEFAULT

{(A) Termination for default, If the contractor refuses or fails to
perform any of the provisions of this contract with such diligence as will
eosure its completion within the time specified in this contract, or any
extension thereof, otherwise fails to timely satisfy the contract provisions,
or commits any other substantial breach of this ‘contract, the procurement
officer may notify the contractor im writing of the delay or non-performance,
and if not cured in ten days or any longer time specified in writing by the
procurement officer, such officer may terminate the contractor's right to
groceed with the contract or such part of the contract as to which there has

een delay or a failure to properly perform. In the event of termimation in
whole or ia part, the procurement officer may procure similar goods or
services in a mapner and upon terms deemed appropriate by the procurement
officer. The contractor shall continue rformance of the contract to the
exteat it is not terminated and shall be liable for excess costs incurred in
procuring similar goods or services.

(B) Contractor's duties. Notwithstanding termination of the comtract
and subject to any directions from the procurement officer., the contractor
shall take timely, reascnable, and necessary actiom to protect and preserve
property in the possession of the contractor in which the County of Eawaii has
an interest.

(C) Compensation. Payment for completed goods delivered and accepted by
the County of Hawaii shall be at the contract price. Payment for the
protection and preservation of property shall be in an amount agreed upen by

- the contractor and procurement officer; if the parties fail to agree, the
procurement officer shall set an amount subject to the contractor's rights
under chapter 126, HAR., The County of Hawai may withhold from amounts due
the contractor such sums as the procurement officer deems to be necessary to
protect the County of Hawaii agajnst loss because of outstanding liens or
claims of former lien holders and to reimburse the County of Hawaii for the
excess costs incurred in procuring similar goods and services.

(D) Excuse for nonperformance or delayed performance. Except with
respect to defaults of subcontractors, the contractor shall not be in default
by reason of any failure in rformance of this contract in accordance with
 its terms, including any failure by the contractor to make pregress in the
prosecution of the work hereunder whick endangers such rformance, if the
contractor has notifiad the procurement officer within fifteen days after the
cause of the delay and the fallure arises out of causes such as: acts of God;
acts of the public enemy; acts of the State and any other goveramental body in
its sovereigm or contractual ca aciﬁg: fires; floods; epidemics; gquarantine
restrictions; strikes or other 1 r disputes; freight embargoes; or unusually
severe weather. If the failure to perform is caused by the failure of a
subcontractor to perform or to make progress, and if such failure arises out
of causes similar to those set forth above, the contractor shall not be desmed
to be in default, unless the goods or services to be furnished b{ the
subcontractor were unreasonably obtainable from other sources in sufficient
time to permit the contractor to meet the contract requirements.

Upon teguest of the comtractor, the procurement officer shall ascertain
the facts and extent of such failure, and, if such officer determines that any
failure to perform was occasioned by agg one or more of the excusable causes,
and that, but for the excusable cause, & contractor's progress and
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performance would have met the terms of the contract, the delivery schedule
shall be revised accordingly, subject to the rights of the County of Hawaii
under the clause entitled in fixed-price contracts, “Termipation for
Convenience” and in cost-reimbursement contract, “Termimation”. As used in
this paragraph of this clause, the term "subcostractor” means subcontractor at
any tier.

(E) Erroneous termination for default., If, after notice of termination
of the coptractor's right to proceed under the provisions of this clause, it
is determined for any reason at the contractor was pot in default under the
provisions of the clause, or that the delay was excusable under the provisions
of paragraph (4), Excuse for nonperformance or delayed performance of this
clause, the rights and obligations of the parties shall, if the contract
contains a clause providing for termination for convenience of the County of
Hawaii, be the same as if the notice of termination had been issued pursuant
to such clause. If, in the foregoing circumstances, this contract does not
contain a clause providing for termination for convenience of the County of
Hawaii, the contract shall be adjusted to compensate for such termimation and
the contract modified accordingly subject to the contractor's rights under
chapter 3-126, HAR,

(F) Additiopal rights and remedies. The rights and remedies provided in
this clause are in addition to any other rights and remedies provided by law
or under this contract.

2 DA E

(A} The following is for goods or services contracts when it is
difficult to determine with reasomable accuracy the amount of damage to the
County of Hawaii due to delays caused by late contractor performance or
nonperformance and the contract contains @ termination for default clause
set forth in sectiom 3-125-11, EHAR,

{1} Li§uidated damages., When the contractor is given notice of
delay or nonperformance as specified in ection 6,.11(A)
termination for default clause of this contract and fails to
cure in the time specified, the contractor shall be liable for
damages for delay in the dollar amount specified in the
liquidated damages provision of the Special Provisions, if any,
per calsndar day from date set for cure until either the County
of Hawaii reasonably obtains similar goods or services if the
contractor is terminated for default, or until the contractor
provides the supplies or services if the contractor is ot
terminated for default. To the extent that the contractor's
delay or nonperfermance is excused under paragraph 6.11(D),
excuse for nonperformance or delayed performance of the
termination for default clause of this contract, liquidated
damages shall not be due the County of Hawaii. The contractor
remains liable for damages caused other than by delay.

(B) If the contract will not have a termination for default clause and
the liquidated damages are to be assessed for reasons other than delay, the
chief procurement officer or the head of a purchasing agency may approve the
use of any appropriate liquidated damages clause.

' 68.13 TERMINRATION FOR CONVENIENCE

(A) Termination for convenience. The procurement officer may, when the
interests of the County of Hawaii so require, terminate this contract im whole
or in part, for the convenience of the County of Hawaii. The procurement
officer shall give written notice of the termination to the contractor
sgecifying the part of the contract terminated and when terminaticn becomes
effective.

(B) Contractor's obligations. The contractor shall incur no further
obligations in connection with the terminated work and on the dates set in the
notice of termination the contractor will Stop work to the extent specified.
The contractor shall also terminate outstanding ordera and subcontracts as
the relate to the terminated work. The contractor shall settle the
liabilities and claims arising out of the termination of subcontracts and
orders connected with the terminated work, The procurement officer may direct
the contractor to assign the contractor's right, title, and interest under
terminated orders or subcontracts to the County of Hawaii. The contractor
must still complete the work not terminated by {he notice of termination and
may incur obligations as are necessary to do so.
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(C) Right to goods. The procurement officer may reguire the contractor
to transfer title and deliver to the County of Hawaii 'in e manner and to the
extent directed by the procurement officer: any completed goods; and the
partially completed goods and materials, parts, tools, dies, jigs, fixtures,
plars, drawings, information, and contract rights, hereinafter called
"manufacturing material," as the contractor has specifically produced or
specially acquired for the performance of the terminated part of this contract.

- The contractor shall, upon direction of the procurement officer, protect and

reserve property in the possession of the contractor in which the County of
gawaii has an interest. If the procurement officer does not exercise this
right, the contractor shall use best the contractor's efforts to sell such
goods and manufacturing materials. Use of this section in no wag implies that
the County of Hawaii has breached the contract by exercise of the termination
for coovenience clause.

{D) Compensation:

(1} The contractor shall submit a termination claim specifying the
amounts due based on the termination for convenience together
with cost or pricing data to the extent required by subchapter
15, chapter 3-122, HAR, bearing on such clainm. If the
contractor fails to file a termination claim within one year
from the effective date of termination, the procurement officer
may pay the contractor, if at all, an amount set in accordance
with subparagraph {(3) below.

(2) The procurement officer and the contractor may agree to
settlement provided the contractor has filed a termination
claim supported by cost or pricing data to the extent required
by subchapter 15,  chapter 3-122, HAR, and that the settlement
does not exceed the total contract Price plus settlement costs
reduced by payments previously made b e County of RHawaii,
the proceeds of any sales of gocds and manufacturing materials
under paragraph (c), and the contract price of the workx not
terminated.

(3} Absent complete agreement under subparagraph (2}, the
procurement officer shall pay the contractor the followin
amounts, provided payments agreed to under subparngr:ph {2
shall not duplicate payments under this subparagraph for the

following:

(a) Comtract prices for goods or servicas accepted under the
contract;

(b) Costs incurred in reparation and performing the

terminated portien of @ work plus a fair and rsasonable
grofit o2 such portion of the work, such profit shall not
aclude anticipatari'profit or conssquential damages, less
amounts paid or to paid for accepted goods or services:
g:ovidod. that if it appears that the contractor would

ve sustained a loss if the entire contract would have
been completed, no profit shall be allowed or included and
the amount of compensation shall be reduced to reflect the
anticipated rate of loss;

(¢) Costsa of settling and paying claims arising out of the
termination of subcontracts or orders pursuant to
paragraph (B) of this clause. These costs must not
include costs paid in accordance with subparagraph (3)}(b).

(d) The reasonable settlement costs of the contractor
including accounting, legal, clerical, and other e nses’
reasonably necessary for the preparation of settlement
claims and supporting data with Tespect to the terminated
portion of 8 contract apd for the termipation of
subcontracts thereunder, together with reasonable storage,
transportation, and other costs iancurred in comnection
with the protection or disposition of property allocable
to the terminated portion of this contract. The total sum
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to be paid the contractor under this subparagraph shall
not exceed the total contract price plus the reasonable
settlement costs of the contractor reduced by the amount
of payments otherwise made, the proceeds of any sales of
goods and manufacturing materials under paragraph (C), and
the contract price of work not terminated.

(4) Cost claimed, agreed to, or established under subgaragraph {2)
and (3) shall be in accordance with chapter 3-123, .

.14 TERMINATION FOR COST-REIMEBURSEMENT CONTRACTS

Termination for cost-reimbursement contracts. The only cost
regognized as allowable shall be in accordance with the cost
principles set forth in chapter 3-123, HAR, provided that if a
written determination is approved at a level above the procurement
officer, such cost principle may be modified by contract.

6.15 DISPUTES

(A) All controversies between the Countz of Hawaii and the contractoer
which arise under, or are by virtue of, this contract and which are not
resolved by mutual agreement, shall be decided by the procurement officer in
writing, within one hundred twenty calendar days after a written request by
the contractor for a final decision concerning the controversy; provi%ed that
if the procuremeat officer does not issue a written decision, or within such
longer period as may be agreed upon by the parties, then the contractor may
proceed as if an adverse decision had been received.

(B) The procurement officer shall immediately furnish a copy of the
decision to the contractor, by certified mail, return receipt requested, or by
any other method that provides evidence of receipt.

(C) Any such decision shall be final and conclusive, unless fraudulent,
or the contractor briggs an action seeking judicial review of the decisiom in
the circuit court of e State within the six months from the date of receipt
of the decision. :

(D} The contractor shall comply with any decision of the procurement
officer and proceed diligently with ferformance of this contract pending final
resolution by the circuit court of this State of any controversy arisin
under, or by virtue of, this contract, except where there has been a materia
breach of contract by the County of Hawaii; provided that in any event the
contractor shall proceed diligently with the performance of the contract where
the chief procurement officer has made a writtem determination that
cogtinuation of work under the coantract is essential to the public health and
safety.

meﬁ

3 126Any dispute arising under or out of this contract is subject to chapter
- . HAR.

N 7 -
Z.1 METEHOD OF PAYMENT

The method of payment under the contract shall be as set forth in the
Special Provisions. urther, payment to the Contractor shall be made in

accordance contract provizion at the contracted price(s). Invoices shall be
payable upon certification by authorized County of Hawaii personnel that the
contractor has satisfactorily performed the work required herein.

1.2 FINAL PAYMENT

In accordance with section 103-53, HRS, final payment under any contract
of $10,000 or more shall not be made until the Contractor has filed with the
gurchasing agency a tax clearance from the State Director of Taxation that all

elinquent taxes levied or accrued under State statutes have been paid.

1.3 INTEREST

Interest oz amounts ultimately determined to be due to a contractor or
the County of Hawail shall be %ayable at ths statuto rate applicable to
judgments against the County of Hawaii under chapter 661, ERS, from the date
the claim arose through the date of decision or judgment, whichever is later.
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(EXHIBIT A)
AGREEMENT

THIS AGREEMENT, made and entered in to as of

the day of ., A.D,

19 by and between the COUNTY OF HAWAII, hereinafter called

—

the "County® , through its Mayor and

of

hereinafter called the "Contracter™.
WIINESSETIH I HAT:

WHEREAS, the written offer of the Contractor has been
accepted by the County of Hawaii as the responsive and
responsible offer submitted pursuant to a call for offers:

NOW, THEREFORE, in consideration of the mutual
promises hereinafter set forth, the parties agree as follows:

A. ' Scepe of Work. The Contractor agrees to perform

the following work:

all

'in strict accordance with the terms and conditions of this
Agreement. It is understood that this Agreement includes as a
part hereof the General Terms and Conditions, dated —dJuly 1,

1994 , and the Invitation for Bids No. , or

Request £for Proposal No. including the offer,

Special Provisions and Specifications contained therein, which

are attached hereto.
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B.’ mpen ion. As compensation for the work to be
performed by the Contractor, the County agrees to¢ pay the

Contractor

at the time and in the

manner set forth in the Offer Specifications.

IN WITNESS WHEREOF, the parties have executed this
Agreement, effective the day and year first above written.

COUNTY OF HAWAII

By
STEPHEN K. YAMASHIRO
MAYOR
By _
CONTRACTOR
By
Its
(Affix Corporate Seal,
if applicable) By
Its
Approved as to Form and Legality: Recommend Approval:
Corporation Counsel Date Department Head Date
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(EXHIBIT B)
SURETY BID OR PROPOSAL BOND

Bond No.

ENOW ALL MER BY THESE PRESENTS:

That we, [Full name or Jlegal title of offeror] as Principal,

hereinafter «called the Principal, and ndin mpany], a
corporation duly licensed for the purpose of making, guaranteeing,
or becoming sole surety upon bonds or undertakings required or
authorized by the laws of the State of Hawaii, as Surety,
hereinafter called the Surety, are held and firmly bound unto the
County of Hawaii, as Owner, in the penal sum of [Required amount of
offer security] dollars ($ Y, lawful money of the United
States of America, for the payment of which sum well and truly to be
made, the said Principal and the said Surety bind ourselves, our
heirs, executors, administrators, successors and assigns, jointly
and severally, firmly by these presents.

WHEREAS :

The Principal has submitted an offer for [Project by number and
brief description].

NOW, THEREFORE:

The condition of this obligation is such -that if the County of
Hawaii shall reject said offer, or in the alternate, accept the
offer of the Principal and the Principal shall enter into a Contract
with the County of Hawaii in accordance with the terms of such
offer, and give such bond or bonds as may be specified in the
solicitation or Contract Documents with good and sufficient surety
for the faithful performance of such Contract and for the prompt
payment of labor and material furnished in the prosecution thereof
as specified in the solicitation then this obligation shall be null
and void, otherwise to remain in full force and effect.

Signed this day of , 19

{Principal)

By

Its

(Surety)

By

Its Attorney-in-Fact
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(EXHIBIT C)
SURETY PERFORMANCE BOND

Bond No.

KNOW ALL MEN BY THESE PRESENTS:

That we, [Full name or 1legal title of Contractor and street
address], as principal, hereinafter called Contractor, and [Bonding
company], a corporation duly licensed for the purpose of making,
guaranteeing, or becoming sole surety upon bonds or undertakings
required or authorized by the laws of the State of Hawaii, as
surety, hereinafter called the Surety, are held and firmly bound
unto County of Hawaii, its successors and assigns, as Obligee,
hereinafter called Obligee, in the amount of [Required amount of the
bond] dollars (& ), lawful money of the United Sates of
America, for the payment of which to the said Obligee, well and
truly to be made, Contractor and Surety bind ourselves, our heirs,
executors, administrators, successors and assigns, 3jointly and
severally, firmly by these presents.

WHEREAS:

The Contractor has by written agreement dated {[Date of
contract] entered into a contract with Obligee for [Project by
number and brief description}, and is hereinafter referred to as the
Contract.

NOW, THEREFORE:

The condition of this obligation is such that, if Contractor
shall promptly and faithfully perform said Contract then this
obligation shall be null and void; otherwise it shall remain in full
force and effect. The Surety hereby waives notice of any alteration
or extension of time made by the Obligee and its obligation is not
affected by any such alteration or extension provided the same is
within the scope of the contract. Whenever Contractor shall be, and
is declared by Obligee to be in default under the Contract, the
Obligee having performed its obligations thereunder, the Surety may
promptly remedy the default or shall promptly:

1) Complete the Contract in accordance with its terms and
conditions; or

2) Obtain an offer or offers for completing the Contract in
accordance with its terms and conditions, and upon
determination by the Obligee and the Surety jointly of the
responsive and responsible offeror, arrange for a contract
between such offeror and the Obligee, and make available
as work progresses (even though there should be a default
or a succession of defaults under the contract or
contracts of completion arranged under this paragraph)
sufficient funds to pay the cost of completion less the
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balance of the contract price: but not exceeding,
including other costs and damages for which the Surety may
be liable hereunder, the amount set forth in the first
paragraph hereof. The term “balance of the contract
price," as used in this paragraph, shall mean the total
amount payable by Obligee to Contractor under the Contract
and any amendments thereto, less the amount paid by County
of Hawaii to Contractor. No right of action shall accrue
on this bond to or for the use of any person oOr
corporation other than the Obligee.

Signed and sealed this _____ day of ., 19
(Principal) (SEAL)
'BY
Its
‘BY
Its
(Surety) {SEAL)
‘IBY
Its Attorney-in-Fact

*ALL SIGNATURES MUST BE ACKNOWLEDGED
BY A NOTARY PUBLIC
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(EXHIBIT D)
PERFORMANCE BORD

KNOW ALL MEN BY THESE PRESENTS:

That [Full name or legal title of Contractor and street
address], hereinafter called Obligor, is firmly bound unto the
County of Hawaii, its successors and assigns, hereinafter called
Obligee, in the amount of {[Required amount of the bond] dollars

(% }, lawful money of the United States of America, for
the payment of which the Obligor does hereby bind
himself/herself/itself and his/hexr/its heirs, executors,

administrators, successors and assigns, jointly and severally,
firmly by these presents.

As security for the above obligation, Obligor attaches hereto
[Legal tender; certificate of deposit; share certificate; and/or
cashier's, treasurer's, teller's, official or certified check(s)] in
the amount of [Required amount of bond] docllars ($ Y.

WHEREAS:

The Obligor has by written agreement dated [Date of contract]
entered into a contract with Obligee for [Project by number and
brief description], and is hereinafter referred to as the Contract.

NOW, THEREFORE:

The condition of this obligation is such that if the Obligor
shall promptly and faithfully perform said Contract then this
obligation shall be null and void; otherwise it shall remain in full
force and effect. The Obligor hereby waives notice of any
alteration or extension of time made by the Obligee and its
obligation is not affected by any such alteration or extension
provided the same is within the scope of the contract. whenever
Obligor shall be, and is declared by Obligee to be in default under
the Contract, the  Obligee having performed .its obligations
thereunder: '

1) The Obligor may promptly remedy the default or shall
promptly complete the Contract in accordance with its
terms and conditions; or

2} 1If the Obligor fails to promptly remedy the default or
complete the contract in accordance with its terms and
conditions, the Obligee shall arrange for a contract
between another Contractor and the Obligee, and the
Obligee will pay the cost of completing the contract, plus
any administrative costs incurred by the Obligee 1in
securing another contract or contracts, less the balance
of - the contract price from the security amount set forth
in the first paragraph above (even though there should be
a default or a succession of defaults under the contract
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or contracts of completion arranged under this paragraph);
but not exceeding the amount set forth in the first
paragraph hereof. The term *balance of the contract
price,” as used in this paragraph, shall mean the total
amount payable by Obligee to Obligor under the Contract
and any amendments thereto, less the amount properly paid
by Obligee to Obligor. No right of action shall accrue on

this bond to or for the use of any person or corporation
other than the Obligee.

Signed and sealed this day of , 18

(Principal) (SEAL)

*BY

Its

IBY

Its

*ALL SIGNATURES MUST BE ACKNOWLEDGED
BY A NOTARY PUBLIC
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(EXHIBIT E)
SURETY LABOR AND MATERIAL PAYMENT BOND

Bond No.

KNOW ALL MEN BY THESE PRESENTS:

That [Full name or 1legal title of Contractor and street
address] as Principal, hereinafter called Contractor, and [Bonding
Company], a corporation duly licensed for the purpose of making,
guaranteeing, or becoming sole surety upon bonds or undertakings
required or authorized by the laws of the State of Hawaii, as
Surety, hereinafter called Surety, are held and firmly bound unto
the County of Hawaii as Obligee, hereinafter called Obligee, for the
use and benefit of claimants as hereinbelow defined, in the amount
of [Required amount of Dbond] dollars ($ } for the
payment whereof Contractor and Surety bind themselves, their heirs,
executors, administrators, successors and assigns, jointly and
severally, firmly by these presents.

WHEREAS :

The Contractor has by written agreement dated {Date of
contract], entered into a contract with Obligee for [Project by
number and brief description], and is hereinafter referred to as the
Contract.

NOW, THEREFORE:

The condition of this obligation is such that, if Contractor
shall promptly make payment to all claimants as hereinafter defined,
for all labor and material used or reasonably required for use in
the performance of the Contract, then this obligation shall be void;
otherwise it shall remain 1in full force and effect, subject,
however, to the following conditions:

1) A claimant is defined as one having direct contract with
the Contractor or with a Subcontractor of the Contractor
for labor, material, or both, used or reasonably required
for use in the performance of the Contract, 1labor and
material being construed to include that part of water,
gas, power, light, heat, o0il, gasoline, telephone service,
or rental of equipment directly applicable to the Contract.

2) The above-named Contractor and Surety hereby jointly and
severally agree with the Obligee that every claimant as
herein defined, who has not been paid in full before the
expiration of a period on ninety (90) days after the date
on which the last of such claimant's work or labor was
done or performed, or materials were furnished by such
claimant, may sue on this bond for the use of such
claimant, prosecute the suit to final judgment for such
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3)

4)

sum or sums as may be Jjustly due claimant, and have
execution thereon. The Obligee shall not be liable for
the payment of any costs or expenses of any such suit.

No suit or action shall be commenced hereunder by any
claimant:

a) Unless claimant, other than one having a direct
contract with the Contractor, shall have given
written notice to any two of the following: the
Contractor, the Obligee, or the Surety above named,
within ninety (90) days after such claimant 4did or
performed the last of the work or labor, or furnished
the last of the materials for which said c¢claim 1is
made, stating with substantial accuracy the amount
claimed and the name of the party to whom the
materials were furnished, or for whom the work or
labor was done or performed. Such notice shall be
personally served or served by mailing the same by
registered mail or certified mail, postage prepaid,
in an envelope addressed to the Contractor at any
place the Contractor maintains an office or conducts
its business.

b) After the expiration of one (1) year following the
date on which the last of the labor was performed or
material was supplied by the party bringing suit.

c) Other than in a court of competent jurisdiction of
the county or district in which the construction
contract was to be performed.

The amount of this bond shall be reduced by and to the
extent of any payment or payments made in good faith
hereunder, inclusive of the ©payment by Surety of
mechanics' liens which may be filed of record against said
improvement, whether or not claim for the amount of such
lien be presented under and against this bond.
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Signed and sealed this day of , 19

(Principal) {SEAL)
*By
Its
*ALL SIGNATURES MUST BE
ACKNOWLEDGED BY A
NOTARY PUBLIC
x BY
Its
(Surety) (SEAL)
b BY
Its Attorney-in-Fact
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(EXHIBIT F)
LABOR AND PAYMENT BOND

KNOW ALL MEN BY THESE PRESENTS:

That [Full name or legal title of Contractor and street
address] hereinafter called Obligor, is held and firmly bound unto
County of Hawaii as Obligee, hereinafter called Obligee, for the use
and benefit of claimants as hereinbelow defined, in the amount of

[Required amount of bond] dollars ($ ) for the payment
of which the Obligor does hereby bind himself/herself/itself and
his/her/its heirs, executors, administrators, SUCCessors and

assigns, jointly and severally, firmly by these presents.

As security for the above obligation, Obligor attaches hereto
[Legal tender; certificate of deposit; share certificate; and/or
cashier's, treasurer's, teller's, official or certified check(s)] in
the amount of [Required amount of bond] dollars ($ ).

WHEREAS :

The Obligor has by written agreement dated [Date of contractl,
entered into a contract with Obligee for [Project by number and
brief description], and is hereinafter referred to as the Contract.

NOW, THEREFORE:

The condition of this obligation is such that, if Obligor shall
promptly make payment to all claimants as hereinafter defined, for
all labor and material used or reasonably required for use in the
performance of the Contract, then this obligation shall be void;
otherwise it shall remain in €full force and effect, subject,
however, to the following conditions:

1) A claimant is defined as one having a direct contract with
the Obligor or with a Subcontractor of the Obligor for
labor, material, or both, used or reasonably required for
use in the performance of the Contract, 1labor and
material, being construed to include that part of water,
gas, power, light, heat, o0il, gasoline, telephone service,
cr rental of equipment directly applicable to the Contract.

2) The above-named Obligor agrees with the Obligee that every
claimant as herein defined, who has not been paid in full
before the expiration of a period of ninety (90) days
after the date on which the last of such claimant's work
or 1labor was done or performed, or materials were
furnished by such claimant, may sue on this bond for the
use of such claimant, prosecute the suit to final judgment
for such sum or sums as may be justly due claimant, and
have execution thereon. The Obligee shall not be 1liable
for the payment of any costs or expenses of any such suit.
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3)

4)

Signed and sealed this

No suit or action shall be commenced hereunder by any
claimant:

a)

b)

c)

Unless claimant, other than one having a direct
contract with the Obligor, shall have given written
notice to the Obligor and the Obligee within ninety
(90) days after such claimant did or performed the
last of the work or labor, or furnished the last of
the materials for which said claim is made, stating
with substantial accuracy the amount claimed and the
name of the party to whom the materials were
furnished, or for whom the work or labor was done or
performed. Such notice shall be personally served or
served by mailing the same by registered mail or
certified mail, postage prepaid, in an envelope
addressed to the Obligor at any place the Obligor
maintains as office or conducts its business.

After the expiration of one (l) year following the
date on which the last of the labor was performed or
material was supplied by the party bringing suit.

Other than in a court of competent jurisdiction for
the county or district in which the construction
contract was to be performed.

The amount of this bond shall be reduced by and to the
extent of any payment or payments made in good faith
hereunder.

day of , 19 .

{(Obligor) {SEAL)

'BY

Its

.‘By

Its

*ALL SIGNATURES MUST BE ACKNOWLEDGED
BY A NOTARY PUBLIC
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(EXHIBIT G)
[FOR USE WITH PERFORMANCE AND PAYMENT BONDS]

CONTRACTOR ACKNOWLEDGMENT:

STATE OF )
* SSI
COUNTY OF )
On this day' of ., 19 '
before me appeared
and to me personally known,

who, being by me duly sworn, did say that he/she/they is/are

and

of

the Contractor named in the foregoing instrument, and that
he/she/they is/are authorized to sign said instrument in behalf of
the Contractor, and acknowledges that he/she/they executed said

instrument as the free act and deed of the Contractor.

(Notary Seal) Notary Public

State of

My commission expires:
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(EXHIBIT H)
[FOR USE WITH SURETY PERFORMANCE AND PAYMENT BONDS]

SURETY ACKNOWLEDGMENT :

STATE OF )
: 8s.
COUNTY OF )

On this day of , 19 '

before me personally came

and to me known, who, being
by me duly sworn, did depose and say that _ resides
in H that is the
Attorney-in-Fact of the corporation

described in and which executed the attached instrument;

that knows corporate seal of the said corporation; that

the seal affixed to the said instrument is such corporate seal; and
that it was so affixed by order of the Board of Directors of the
said corporation; and that signed name thereto

by like order.

(Notary Seal) Notary Public

State of

My commission expires:
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(EXHIBIT I)
CONTRACT MODIFICATION FORM

COUNTY OF HAWAII
DEPARTMENT OF FINANCE

MODIFICATICN ORDER NO. Date
Contractor Contract No.
Contract Title

A, MODIFICATIONS
The following modifications are to be performed in accordance
with all contract stipulations (specifications, delivery point,
rate of delivery, period of performance, price, quantity, or
other provisions by mutual action of the parties to the contract.)

B. CONTRACTOR'S QUOTATION

The modifications described in A above will be performed at =

contract price__ increase decrease of $ . Contractor

will not undertake to perform the changes in A above until this
modification order has been approved and issued.

Contractor's Signature and Date

c. STATEMENT OF CONTRACT FUNDS

Original Contract Price $

Previous Adjusted Contract Price $
Amount this Change: Plus Minus
New Adjusted Contract Price s

D..' VALIDATION OF CONTRACT MODIFICATION

User Agency Date [Procurement Officer] Date

DISTRIBUTION: Original - Accounts Division c¢c: Contractor
User Agency
Purchasing Division
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(EXHIBIT J)
CHANGE ORDER_FORM

COUNTY OF HAWAII
DEPARTMENT OF FINANCE

CHANGE ORDER NO. Date
Contractor Contract No.
Contract

Title:

A. CONTRACTOR IS TO PERFORM THE FOLLOWING CHANGES:

B. CONTRACTOR'S RESPONSE DUE WITHIN TEN CALENDAR DAYS:

1. The changes described in A above will result in an
increase decrease of §
2. The change issued in A above will be completed by

Contractor's Signature and Date
C. STATEMENT OF CONTRACT FUNDS

Original Contract Price §

Previous Adjusted Contract Price $
Amount this Change: Plus Minus
New Adjusted Contract Price $

D. VALIDATION OF PRICE ADJUSTMENT

User Agency Date [Procurement Officer] Date

DISTRIBUTION: Original - Accounts Division cc: Contractor
Using Agency
Purchasing Division
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